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| NTRODUCT| ON

TH Services Goup, Inc. (“TH Services”) has brought this
action agai nst | ndependence Blue Cross (“IBC'), Capital Blue
Cross (“Capital”), H ghmark, Inc. (fornerly Blue Cross of Wstern
Pennsyl vani a) (“H ghmark”), and Blue Cross of Northeastern
Pennsyl vania (“BCNEPA’) (collectively “the Blues”), alleging that
they each, separately and together, tortiously interfered wth
actual and prospective contractual relations between TH Servi ces
and certain purchasers of health care insurance. It is alleged
that TH Services reasonably expected to be engaged to audit those
Bl ues on behal f of such customers. TH Services has identified
t hose custoners as the Pennsyl vani a Enpl oyee Benefit Trust Fund
(“PEBTF”), the Delaware Valley Health Care Coalition
(“Coalition”), the Delaware County Schools Affiliation

(“Affiliation”), and the School District of Philadel phia (“School



District”).

Count | of the conplaint alleges that all four defendants
tortiously interfered wwth a prospective contractual relationship
bet ween TH Services and the PEBTF. Count IIl, directed only
against IBC, alleges that it tortiously interfered wth an actual
contract between TH Services and the Coalition. Count II1l, also
against IBC only, alleges that it tortiously interfered with
prospective contractual relations between TH Servi ces and the
Coalition, the Affiliation, and the School District. Count IV
al l eges a conspiracy anong all defendants to interfere generally
wth TH Services’ existing and prospective contractual relations.

Now before the court is each defendant’s Mdtion for Sunmary
Judgnent, pursuant to Fed. R Cv. P. 56(b).! For the reasons

that follow, each of the notions is granted.

1. UNDI SPUTED FACTUAL BACKGROUND

TH Services is a New Jersey health care auditing firmthat
specializes in identifying erroneous and/or inproper charges in
billings for health and hospital services adm ni stered under
health benefits plans, such as those offered by defendants.

Through its principals, Raynond DePaol a and John DeVirgiliis,

!Motions for Sunmmary Judgnent had been filed previously by
all defendants, in the alternative to Motions to Dismiss, in
Cct ober 1998 before Judge Robert Gawt hrop, now deceased, and were
denied as premature. 1999 W. 124408 (E.D. Pa. 1999).
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TH Services conducts audits on a contingent fee basis.?
Def endants are nenbers of the Blue Cross and Bl ue Shield
Associ ation, the largest provider of managed health care services

in the United States.

A. The Blues' Respective Audit Policies

1. 1BC

Since at |east August 1993, |IBC has operated under an audit
policy entitled “Policy for Audits for Custonmers and O her
External Entities” (“IBC Audit Policy”). It contains the
follow ng statenment of purpose: “It is the policy of IBCto
cooperate fully with external audit/review teans and to provide
support to their team nenbers during an audit/review of |BC

IBC wll allow audits . . . by independent auditors . . . who

are nmutually agreeable to IBC and the [custoner]. . . . [IBCwll
not allow audits to be conducted by contingency fee
auditors/consultants.” (August 1993, revised Policy, attached to
Park tr. as Def. Exh. Al.)

According to the unrebutted testinony of Rosemary ParKk,
Senior Vice President for Rating and Underwiting of IBC, the |IBC

Audit Policy is “applied across the board every tine there [is]

’2ln oral argunment, plaintiff stated that TH Services is
capabl e of providing non-contingent fee audits; however, no
evi dence was presented that TH Services holds itself out as
provi di ng service on that basis.



an external audit irrespective of who asked for it.” (Park Tr.,
Def. Exh. A at 44.) |IBC dissem nates the Policy to custoners at
any tinme a custoner requests an audit to be provided, or at any
time that, as part of a negotiated contract, a custoner requests
the details of the audit policy. (ld.; Butler Tr., Def. Exh. B

at 42.)

2. BCNEPA

Since Decenber 1996, Blue Cross of Northeastern Pennsylvania
(“BCNEPA”) has had a witten policy against contingent fee
audits. (Mchael Gallagher Dep., BCNEPA Exh., 21-24.) Al t hough
there may have been an informal policy against contingency fee
auditors prior to that date, (id. at 19), BCNEPA first included a
formal witten policy to this effect in its Decenber 20, 1996,

contract with the PEBTF.?3

3. Capital and H ghnmark

Nei t her Capital nor H ghmark has ever had a policy agai nst
contingent fee audits, in general, or against TH Services as an

auditor, in particular. (Ver. of Mchael MacCee (“MacCee Ver.”),

*That contract contained the follow ng | anguage: “To the
extent the PEBTF retains a third party to conduct an audit as
described in this Article, the PEBTF agrees that any conpensation
for auditing services to a third party may not be contingent upon
the results of the audit.” (“Agreenment for Administrative
Services,” BCNEPA Exh. F, T 1.)



Capital Exh. A 9§ 11; Elizabeth A Farbacher Aff., H ghmark Exh.
A.) There is no evidence that TH Servi ces has sought to be an

auditor for any of their custoners.

4. 1 BC and BCNEPA

Nei t her 1 BC nor BCNEPA has a policy that excludes TH
Services by nane or as a non-contingency auditor. Further, there
is no evidence that TH Servi ces has sought to be nutually
approved by a Blue Cross custoner and | BC or BCNEPA as a non-

conti ngency auditor.

B. The PEBTF (Count 1)

The PEBTF is a jointly adm nistered | abor/ managenent trust
fund created in October 1988 for the purpose of providing a full
range of healthcare benefits to approxi mately 85, 000 enpl oyees of
the Commonweal th and their dependents who work under the
jurisdiction of the Governor. |In addition, the Fund al so acts as
the third-party admnistrator for t he delivery of healthcare
benefits for 45,000 retirees, annuitants and their dependents.
All together, the Fund provi des healthcare coverage to
approxi mately 300, 000 peopl e.

The Fund grew out of a collective bargaining relationship
bet ween the Commonweal t h of Pennsyl vani a and several different

uni ons representing state enpl oyees, including Anrerican



Federation of State, County, and Muinicipal Enployees (“AFSCVE")
Council 13, Pennsylvani a Social Services Union (“PSSU), United
Food and Commercial Wrkers (“UFCW), the Pennsyl vania Nurses
Associ ation, and the Federation of State, Cultural & Educati onal
Pr of essi onal s.

The Fund is governed by an equal nunber of union and
managenent trustees. Seven Union Trustees are selected by the
different unions which maintain a collective bargaining
relationship with the Commonweal th and whose nenbers receive
medi cal benefits provided by the Fund. The seven managenent or
Commonweal th Trustees are appointed by and serve at the pleasure
of the Governor. The Chairmanship of the Fund rotates over tine
bet ween the Executive Director of AFSCME, Council 13, the | argest
of the different unions and the Secretary of Adm nistration of
t he Commonweal t h of Pennsyl vani a.

The Trust is funded primarily by contributions nade by the
Commonweal t h of Pennsylvania in accordance with its collective
bargai ni ng agreenents with the various unions.

Prior to the Fund's creation in Cctober 1988, the
Commonweal t h of Pennsyl vania, through its Ofice of
Adm ni stration, adm ni stered healthcare benefits for all eligible
participants which it secured through a state-w de Operati ng
Agreement with Capital serving as the control plan. Wth the

energence of the Fund, an interim agreenment was reached between



the Fund and the Bl ues, whereby Capital continued to serve as the
Control Plan. Since its creation in October 1988, the PEBTF has
had a series of contracts with Capital for the delivery and

adm ni stration of health benefits to be provided to the Fund’'s
beneficiari es.

At all tinmes pertinent to the clains in Count |, Capital had
acted as the “Control Plan,” and the other defendants each had
acted as a “Participating Plan” for the PEBTF account. (See,
e.qg., 2/8/00 Gallagher Dep. at 14:19-15:18.) Collectively, the
Commonweal th and the PEBTF had contracted with defendants for “30
years or nore.” (1/30/98 Arb Test. of Janmes Mead at 24: 16-

26: 16.)

In late 1991, the Trustees of the PEBTF expressed the desire
to retain the services of sonmeone to conduct a 100% audit of al
medi cal clains adm nistered and paid by it to the Blues since its
inception. (Arb. Op. at 10, Pl. Exh. 1.4 In prior years, the
PEBTF had engaged Deloitte & Touche (“Deloitte”) to conduct a
random audit of selected healthcare clains submtted to the
Bl ues. Motivated, in part, by a belief expressed by sone
Trustees that the Blues had been overcharging the Fund,

encouraged by the newspaper articles of |awsuits brought agai nst

‘Plaintiff’'s exhibits nentioned in this opinion are |ocated
in Volunes | and Il of plaintiff’s appendices to its Menorandum
of Law in Support of Its Response to Defendants’ Motions For
Summary Judgnent, nunbered consecutively from 1 through 83.
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ot her Bl ue Cross conpani es around the nation, and because it was
about to engage in negotiations for a new contract with Capital,
in February 1992 the PEBTF issued a Request for Proposal (“RFP")
to interested contractors requesting auditing proposals and
estimates. (Arb. Op. at 10.) The RFP solicited “a programto
audit for and recover, if necessary any over-paynents to nenbers,
hospital, surgical and/or healthcare providers.” (Arb. Op. at
10.)

In February 1993, the PEBTF engaged TH Services to perform
an audit of the Blues’ Plans. (Conpl. § 39.) The audit
agreenent provided that TH Servi ces woul d be pai d advances
totaling $150,000.00 to be offset against a contingency paynent
of twenty percent (20% of any “refunds, credits, reductions, or
any other thing of value” obtained by PEBTF fromthe Blues due to
the auditing services of TH Services.® (Conpl. T 40.) TH
Services was to determne if the PEBTF had obtained all that it
was entitled to receive under its contracts.

Subsequently, a dispute arose between the PEBTF and TH
Services as to whether the engagenent included an audit of
hospi tal / provi der di scounts for the years 1988 through 1992.

This dispute gave rise to an arbitration proceeding, follow ng

*The contingent fee paynent nethodol ogy was adopted at the
i nsi stence of the PEBTF, which had required all interested
auditing firnms to propose such a nmethodology in their bids for
the audit. (Arb. Op. at 10.)



term nation of TH Services’ contract by the PEBTF.

Under its direct contract with Capital, the PEBTF was
entitled to certain group provider discounts on clains paid by
the Blues.® However, the nethod of determ ning the anmount of
di scount varied with each of the Blues, until 1991, when there
was an agreenent between the PEBTF and Capital that there would
be a guaranteed provider discount.

Through the arbitration process it was determ ned that, at
the time they negotiated their audit agreenment, both TH Services
and the PEBTF were aware of the possibility that the Blues m ght
not voluntarily provide cooperation or docunents in all respects
necessary for TH services to audit or analyze clainms and provider
di scounts received by the Blues.” The PEBTF had recei ved advice
that a lawsuit m ght be needed to obtain the data directly from
t he Bl ues.

TH Services represented to the PEBTF that if it were denied
docunents or cooperation fromthe Blues, it could use public
docunents in order to conplete the task. (Arb. Op. at 45.)

In response to TH Services’ request for data, Capital

°TH Servi ces al so conducted an automated cl ai ms processing
audit, also referred to in the record as a “di screpancy audit,”
based upon individual claimrecords maintained by the Fund and
t he Bl ues.

't is not clear when, prior to January 1995, the Blues were
tol d unequivocally that the PEBTF was seeking an audit of
provi der discounts.



reluctantly cooperated with TH Services, eventually providing the
information that was within its possession. Capital, being under
the inpression that an individual clains audit was bei ng sought,
stated that its reluctance stemmed in part fromthe fact that, at
the PEBTF s request, an audit had only recently been conducted by
Deloitte for the period October 1, 1988, through Septenber 30,
1991. Deloitte had been engaged by the PEBTF to conduct contract
conpliance audits for each of the first three years of the
PEBTF s operations.® (Pl. Exh. 23.) Wen it becane clear to the
Blues that a 100% cl ai ns audit was sought, as opposed to a sanple
clains audit, and that a hospital/provider discount audit was
sought, all of the Blues, except Capital, refused to provide the
requested information, apparently taking the position that only
the kind of clains audit done by Deloitte was contenpl ated by the
agreenent with the PEBTF. (Pl. Exh. 19.)

Because the Bl ues were not cooperating in providing
requested internal docunents, TH Services proceeded to use public

docunents to attenpt to acconplish its engagenent with the

8 The accuracy of the Deloitte audit had been chal |l enged by
the law firmof Elliott, Bray & Riley, which submtted an audit
proposal to the PEBTF through Robert Bray, in his capacity as a
principal of the lawfirm M. Bray stated, “lI don’t believe
that the Deloitte Audit can even begin to be used as even a
partial baronmeter of the amounts here possible, because of ny
belief that their audit was not perforned with any kind of
substantial expertise in this nost conplicated area.” (Arb. Op.

at 12.)
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PEBTF.° 1In order to estimate hospital discounts suspected to
have been underesti mated by the Bl ues, TH Services conpared the

i nformati on published by the Pennsylvania Health Care Cost
Cont ai nnent Council (“PCH4") with the Fund's Capital Account
Performance (“CAP”) reports for 1989 and 1990 contai ni ng
financial cost information fromthe Blues. (Arb. Op. at 17.)
Based upon its anal ytical nethods, TH Services extrapol at ed t hat
def endant s had overcharged the PEBTF by at |east $70 mllion over
the termof the audit period of four years, from 1988 through
1992. (Conpl. ¢ 39, PI. Exh. 35.) Roughly $57 nmillion of this
anount was believed to be inproperly w thheld provider discounts.
The | argest portion of that anobunt was attributed to | BC

Capital and H ghmark were not attributed any di scount

di screpancy. (Pl. Exh. 35.) Wile TH Services appreciated that
its audit was not an analysis of the Blues’ books, it believed
that its nethodol ogy was sufficiently sound to be the basis of a

demand upon the Blues for full restitution and, in the absence of

Much of the data requested by TH Services for the PEBTF
audit had to be obtained fromIBC, Capital’s subcontractor. |BC
has been granted the exclusive license for use of the Blue Cross
name and Service Mark within its service area, which includes,
anong ot her places, the greater Phil adel phia netropolitan area.
(1 BC Answer 1 9.)

“The PCH4 was created by statute. See 35 P.S. § 449.1 et.
seq. The statute required hospital providers and health care
entities such as the Blues to provide specific financial
information to the Council, including charges of the facilities
and actual payments. See 35 P.S. 8 449.6(13) and (14). (Arb.
Op. at 17 n. 8.)
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paynent, a lawsuit. |In Decenber 1994, the PEBTF nade denmand upon
Capital and the Blues for paynent, and threatened litigation in

t he absence thereof. Capital and the Bl ues were adamant that no
provi der discounts were owed, and that TH Services’ use of the
PCH4 and CAP reports was fundanentally flawed. Anong ot her
things, the Blues pointed to the January 1, 1991, agreenent,

whi ch guaranteed certain anounts of pass-through discounts to the
PEBTF. The Blues insisted that they had fulfilled their
contracts with the PEBTF in all respects, and were prepared to
litigate. The Blues also indicated that they may not be
available to be contracting parties with the PEBTF when the
current contract ended. '

Prior to the change of adm nistration, the two sides were on
the brink of a lawsuit, and the PEBTF had to contenplate the
possibility of obtaining other health care insurers on short
noti ce.

I n January 1995, when Governor Thomas Ri dge assuned offi ce,
he appoi nted seven new managenent/ Conmonweal t h Trust ees,

i ncluding Secretary of Adm nistration, Thonas Paese. Between
January 15 and 31, 1995, a series of neetings took place between

Secretary Paese, other PEBTF Trustees, and Janmes Mead, President

“Based upon the arbitration record, it is apparent that
there was a fundanental difference of understanding of “plan-w de
provi der discount,” as between TH Services on the one hand and
the Blues on the other. (DePaola dep. at 19-22, Pl. Exh. 21.)
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of Capital concerning the dispute between the PEBTF and the
Blues. In those neetings, despite the know edge that TH
Services’ analysis was not an audit of the Blues, and that the
issue of liability was uncertain, the PEBTF reiterated, based
upon TH Services’ work product, that the Blues owed $70 mllion,
and that if litigation was necessary, it would be pursued. The
Bl ues, on the other hand, adamantly and consistently asserted
that no noney was due for discounts, and it woul d defend
vigorously its interests in any |awsuit.

Paese testified at the arbitration that Blue Cross at one
poi nt had sent a “huge packet of information to us from | awers
that they had in New Jersey, arguing that under the contracts we
were not entitled to the discount.” (Paese dep. at 25, PlI. Exh.
36.) The PEBTF | egal team may have prepared a rejoinder to the
Blues’ legal position, (Paese dep. at 21, PI. Exh. 37 (“Paese
dep. I1”7)), but the question of what was |egally due under the
contracts, as a pass-through of provider discounts was in
consi derabl e di spute, and the PEBTF had not been guaranteed by
its advisors that a courtroomvictory was assured or would be
swift.

At sonme point in early 1995, the PEBTF and Capital decided
that settlenment efforts were nore practical than the prospects of
prol onged litigation and possible injury to the comerci al

rel ati onshi p between the PEBTF and t he Bl ues. As Paese st ated,
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“l was concerned that if we filed an i medi ate | awsuit agai nst
the Blues, there was a risk they could cancel coverage for our
people.” (Paese dep. at 18.) The conplaint prepared for the
PEBTF for purposes of litigation, according to Paese, risked
per manent damage of the relationship between the PEBTF and the
Blues, if filed. “I think it was a bonbshell. To file this
conpl ai nt all eging, anong other things, RICO against Blue Cross
and calling thema corrupt organi zati on before we had an
opportunity to conduct a fair audit that they would agree to, |
did not agree with that style of proceeding, and that’s the
reason we attenpted to get an auditing firmin the mddle to nove
di scussions along to settle the matter, and that’'s what we did.”
(Paese dep. at 90-91.)

The PEBTF suggested that it and the Blues “agree to
di sagree,” that is, to determne through an audit the universe of
possi bl e financial exposure, without attenpting to determ ne
legal liability, and with the view towards trying to reach an
am cable resolution. (Arb. Op. at 28.) The PEBTF entered into a
tolling agreenent with the Blues to stop the statute of
limtations for causes of action that m ght have accrued when the
hospi tal discounts were not passed on to the PEBTF, to give the

parties an opportunity to acconplish an audit and try to resolve
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the matter without litigation.'* (Paese dep. at 19.)

According to Paese, he recommended TH Services to be the
“neutral auditor.” However, as the arbitrator found, because TH
Servi ces had al ready conducted an audit and there was a
contingent fee arrangenent between the PEBTF and TH Services, the
Bl ues refused to consider that possibility. (Arb. Op. at 29
n.12.) The PEBTF had already threatened a | awsuit that was
prem sed upon TH Services’ determ nation that its cal cul ati ons
were correct.

TH Servi ces had becone identified, in the perceptions of
both the PEBTF Trustees and Capital and |IBC officers, as a strong
proponent of litigation, as opposed to settlenent, and as a
prospective witness in the proposed litigation. (Pl. Exhs. 35,
24.) According to Mead, “TH Servi ces devel oped the information
that was at the heart of the dispute . . . . | think they were
part of the dispute. So | do not recall saying they could not be
involved in the resolution of the dispute, but I’mnot sure how
that could be effectuated.” (Mead dep. at 38-39, PI. Exh. 25.)
According to Paese, the Blues “were nore of the m nd-set of
havi ng an i ndependent auditor, auditing firm conduct the audit,”
and TH Servi ces, because of it was already retained solely by the

PEBTF, was not acceptable to them (Paese dep. at 20.)

A tolling agreement had been suggested by the Trustees of
t he previous PEBTF adm nistration but had been rejected by the
Blues at that time. (Arb. Op. at 26.)
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Simlarly, during settlenent negotiations, when the PEBTF
rai sed the possibility of using Siegel & Conpany as the
i ndependent auditor, the Blues rejected that selection because
they were al ready associated with the PEBTF. (Paese dep. at 98-
99.) Further, because they were paying for part of the audit and
were parties to the engagenent, Capital and the other defendants
proffer, the Plans felt justified in helping to choose the
auditor. (MacCee Ver. { 8.)

On January 31, 1995, the PEBTF and the Bl ues executed a
witten Tolling Agreenent, which called for a cessation of the
statute of limtations on all clains stemming fromthe provider
di scount issue, and “nutual consent to an objective audit” of
records pertaining to the discount issue. (Pl. Exh. 38.) It
further provided that any audit undertaken to resolve the dispute
woul d be “undertaken with the inposition of confidentiality
restrictions and will be for settlenment purposes only, unless al
parties agree that the results may be used in a court of |aw or
bef ore sone ot her adjudicative body.” (Pl. Exh. 38.) It was
understood that the PEBTF would be able to engage a separate
auditor if litigation was necessary, and to use that second audit
inlitigation. (Paese dep. at 23-24.)

I n August 1995, the Blues and the PEBTF jointly retained the

accounting firmof Coopers & Lybrand to perform an i ndependent
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audit, without determning issues of legal liability.?*
On Septenber 7, 1995, the PEBTF and Capital executed an
Addendumto their Tolling Agreenent. The Addendum provided, in
part:
Notwi t hst andi ng the foregoing, it is expressly agreed
by the parties that Confidential Information as defined
herein shall not be disclosed in any manner to TH
Services Goup, Inc. or any of its enployees, agents or
principals, including but not [imted to Raynond
DePaol a and John DiVirgiliis.

(Tolling Agreenent  6(b), Arb. Op. at 33.)

In February 1996, with full information and cooperation from
t he Bl ues, Coopers & Lybrand concl uded that there was $70-80
mllion of possible pass-through provider discount liability owed
by the Blues to the PEBTF, without regard to issues of liability
arising fromthe contract |anguage. The Blues continued to take
the position that, under the contract, there was no liability.
The parties were headed towards |itigation, when the PEBTF
suggested to Capital a settlenment approach of roughly half of
Coopers and Lybrand’ s estimate of possible exposure, because
there were pros and cons to all positions. (Paese dep. at 28.)
This overture pronpted a series of discussions that eventually

led to overall settlenments of all former disputes between the

PEBTF and each of the Bl ues.

3Nei t her TH Servi ces nor Coopers & Lybrand ever deterni ned
whet her the Blues complied with the contract ternms. (Pl. Exh.
43.)
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On or about Decenber 20, 1996, defendants and the PEBTF
entered into a series of confidential agreenents under which
def endants agreed to pay the PEBTF $36, 500, 000.00 in settlenent,

inter alia, of all disputes arising fromthe claimof failure to

pass provider discounts on to the PEBTF. The Bl ues, however, in
doing so, specifically did not concede legal liability for any
anount of provider discount.

The Bl ues contended, in the arbitration proceedi ng, that the
settlenment was for business interests and not because of | egal
l[iability. For exanple, Capital contributed $10 mllion even
t hough, under TH Services’ analysis, it had no liability. (Pl
Exh. 35.) Capital’s contract with the PEBTF expired at the end
of 1996, and, according to Paese, satisfactory resolution of the
di scount issue had becone entangled with negotiations for
contract renewal. (Paese dep. at 29; Paese dep. Il at 23-24.)
“W were at a period late in the year when we sinply had to have
new contracts with the Blues in order to provide healthcare
services for in excess of 200,000 people across the commonweal th
t hrough the PEBTF.” (Paese dep. Il at 19.) For that reason,
anong others, dealing with the inherent uncertainty of litigation
and the PEBTF s wani ng confidence on the issue of proving
liability, the parties settled for an approximte “split” of the
PEBTF s original demand of $70 mllion. (Paese dep. Il at 19-20;

Paese dep. at 28.)
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Pursuant to the settlenent agreenments, Capital, |IBC, and
H ghmar k made paynents to the Fund totaling $10 nmillion each, and
BCNEPA made paynents totaling $6.5 mllion. (Arb. Op. at 37-38.)
The settl enent agreenents al so provided that the PEBTF woul d
enter into a series of long-termdirect contracts with each of
the defendants for the continued provision of health and
hospital s services through 1997, 1998, and 1999. (Conpl. { 52.)

The PEBTF did not tell TH Services of these settlenents and
adopted the position that it had never retained TH Services to
conduct an audit of provider discounts, as opposed to an audit of
i ndi vi dual cl ai ns.

When it discovered the fact of settlenent, TH Services
demanded its contract percentage based on its work on the
provi der discount issue. The PEBTF took the position that, in
reaching the settlenents, it had relied upon Coopers and
Lybrand’ s audit and that TH Services had not perforned an audit
but had done only a review and anal ysis of the discount issue.
As PEBTF Chairman Edward J. Keller had witten to DeVirgiliis in
a Septenber 11, 1996, letter, “Because TH Services G oup did not
perform any di scount audits, it is our position that no funds or
credits are owed to TH Services Goup as a result of any discount
audits performed by any ot her conpany, if and when any recoveries
may be nade.” (Arb. Op. at 35.)

TH Services subnmitted a claimfor fees to the Anerican
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Arbitration Association. Anong the defenses asserted by the
PEBTF to the claimwas that TH Services was guilty of fraud in
the inducenent. (Arb. Op. at 40.) On August 10, 1998, the
arbitrator rejected all of the PEBTF defenses, found that the
PEBTF had breached its contract wwth TH Servi ces, and awarded TH
Services its full twenty percent (20% fee for all anpbunts paid
to the PEBTF under the terns of its settlenent agreenents wth
defendants. The total anmpunt awarded to TH Servi ces exceeds

$7, 000, 000.00. (Conpl. Y 54-55.)

Plaintiff, neverthel ess, contends that it would have had
additional contractual relations wth the PEBTF, but for
defendants’ interference with prospective business relations with
the PEBTF, particularly through the adoption by defendants
of policies excluding contingent fee auditors.

Not hing in the auditing agreenent |anguage between TH
Services and the PEBTF prom sed any further contractual
relationship with the PEBTF after the conpletion of TH Services’
audit. Since the settlenment with the Blues, the PEBTF has not
requested the services of TH Services or of any auditing

organi zation. 4

“No custoner of Capital has requested that Capital pernit an
audit by TH Services. (11/5/98 Ver. of Vincent Fogarty (“Fogarty
Ver.”), Capital Exh. P § 6.)
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C. The Delaware Valley Health Care Coalition (Count 11)

The Del aware Valley Health Care Coalition (“Coalition”),

i ncorporated in June 1995, is a voluntary associ ation of separate
health and welfare funds, primarily in the building trades,
established for the purpose of trying to control and reduce
health care costs for its nmenbers through | arge, discount
purchases of health and hospital care services. Coalition
menbers contracted with IBC for the provision of such services.

I n Novenber 1996, TH Services entered into a witten master
agreenent (“Coalition Agreenent”) with the Coalition to perform
di screpancy audits of Coalition nenbers’ clainms on a contingent
fee basis. The purpose of this “master” agreenent was to govern
the relationship between TH Servi ces and any Coalition nenber, if
and when it hired TH Services. According to the president of the
Coal i tion, Janes Buckley, the decision whether or not to use TH
Services was commtted to the discretion of the independent
boards of trustees of each nenber of the Coalition. (Buckley
Tr., IBC Exh. E, at 58-59.) The “master” agreenent did not bind
a nenber unless it signed the agreenent.

After executing the Coalition Agreenent, Buckley and TH
Services attenpted to negotiate an agreenent with Plunbers Union
Local 690 (“Plunbers”). This was a separate health and wel fare
fund for whose separate adm ni stration Buckley was al so

responsi bl e. (Buckley Dep., PI. Exh. 56, at 133-34.) Prior to
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finalization of a contractual undertaking, TH Services began
prelimnary analysis of the Plunbers’ health care clains data,
i ncluding an exam nation of its contract wwith IBC. In My 1997,
shortly after this process began, Donna Boyer, the D rector of
Heal th and Wl fare Funds for IBC, sent Buckley a letter,
followng up on a neeting in the previous week. The letter
contained a copy of IBC s admnistrative procedure for audits.
Nei ther the policy nor the letter nmentioned TH Services. (Letter
dated May 8, 1997, from Boyer to Buckley, PlI. Exh. 61.)
Utimtely, the Plunbers decided not to enter into a contingent
fee Coalition agreenent with TH Services. (Buckley Tr., |BC Exh.
E, at 176-77.)

According to Buckley, the Plunbers concluded on its own that
a contingency fee arrangenent woul d underm ne its autonony.
(Buckley Tr., IBC Exh. E, at 196-97.) The Coalition Agreenent
had provided that the “Trustees as fiduciaries are obliged to,
and agree to seek restitution through applicabl e negotiations
with any given health clai mpayor or provider of any nonies which
TH Services believes in good faith to have been inproperly paid
and to be collectible.” (Coalition Agreenent Sec. V, Pl. Exh.
58.) Rather than be bound to pursue recovery at TH Servi ces’
direction, Buckley testified that the Plunbers chose to nake
DeVirgiliis its enpl oyee, through whom as in-house auditor, the

Pl unmbers succeeded i n havi ng aut ononbus control over its recovery
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or restitution decisions.
In negotiating DeVirgiliis enploynment agreenent, Buckley
told DeVirgiliis that

| wasn’t going to use that [master] contract, |
wanted [DeVirgiliis] to work for us as an enpl oyee.
Therefore, | would be conplying with several different
points that | wanted — nunber one, we would control the
timng of the audit, and we would control who would do
the audit. The cost would be on a weekly payrol
paynment, we wouldn’t be using a contingency basis
paynent, and we woul d be using an in-house enpl oyee,
not an outside consultant, and it would be our own
auditor that would do the audit once this information
was conpl eted and given back to us. This way Plunbers
Local Union 690 Industry Fund and our trustees would be
able to have the authority and the autonony and control

of our audit. . . . and we in turn conplied with the
gui delines that were put forward with Blue Shiel d/ Bl ue
Cross.

(Buckley Tr. at 143-44.)

Plaintiff, however, argues that the real reason for the
Plunmbers’ loss of interest in using TH Services as an auditor
stenms fromthe letter fromBoyer to Buckley. Plaintiff contends
that this letter amobunted to interference that, coupled with the
Bl ues’ “overwhel m ng mar ket power,” succeeded in scaring Buckl ey

fromhiring TH Servi ces.

D. Del awar e County School Affiliation

The Del aware County School Affiliation (“Affiliation”) is an
affiliation of approximately 16 school districts that purchase
health care coverage fromIBC. In or about June 1996, TH

Services contacted the Upper Darby School District (“UDSD’), a
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menber of the affiliation. Norman Wells, the Affiliation

consul tant charged with the responsibility of identifying
auditors, net with Raynond DePaol a of TH Services on Decenber 18,
1996, to discuss the possibility of an audit. (Wells dep. at 51,
Pl. Exh. 62.) They nmet again in |ate Decenber, and TH Servi ces
was invited to nake a proposal. (PlI. Exh. 63.) On the way into
the presentation, DePaola and John DeVirgiliis encountered
several |BC officers who happened to have cone to the
Affiliation's offices to make an unrel ated presentation. Two
days later, IBC rem nded Susan Onens, Assistant Director for

Adm ni strative Services for the Affiliation, in a letter that
their policy required a “nmutually agreeable third party,” and
that contingent fee audits are precluded. (Letter dated January
10, 1997, from Schwartz to Onens, Pl. Exh. 67.)

In April 1997, the Affiliation established a subconmttee to
assist Wells in review ng proposals fromhealth care audit
conpanies. It nmet on April 11, 1997. (Wells. dep. at 106.)

Wl ls prepared a summary of this neeting which included the
follow ng summary of reasons not to retain TH Services: “Too
smal | /price/staff level.” (Wells dep. at 110.) Wells' sunmary
contained no reference to the IBC audit policy.

Plaintiff contends that the chance encounter between TH
Services’ and IBC s officers in January 1997 pronpted an

i nappropriate and intimdating response fromIBC to the
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Affiliation, to the effect that an association wth TH Services
was not an acceptabl e prospective contractual relationship. The
letter fromIBC pronpted Ovens to send a neno to all Affiliation
busi ness adm ni strators and heal thcare contact persons, stating

that, inter alia, “it is clear that | BC does not want the

Affiliation to retain [TH Services] to performthe audit.”
(Onens neno dated January 16, 1997, Pl. Exh. 68.)

The meno al so stated that the Affiliation “knew I BC s
reluctance to accept [TH Services] as a claimauditor when we
invited themfor the January 8th presentation. W proceeded with
the presentation, knowi ng that other groups . . . also want to
retain [ TH Services] and would like to present a united front to
IBC.” (Owens neno, Pl. Exh. 68.) The nenpo concluded with “key
i ssues” on the agenda for the February 5, 1997, Affiliation
nmeeting to discuss the Health Care Clains Audit.

The key issues we need to discuss include:

o Does the Affiliation have a serious interest in

retaining [TH Services] as its clains auditor? W have
not made any comm tnent to them

* * %

° Shoul d the affiliation consider a “nmutually agreeabl e
party” such as a major accounting firmor enployee
benefits firn? (NormWIlIls is to contact at |east two
firms before the February 5 neeting and report to us.)

o Is it possible Affiliation Menbers could use its own
internal auditors to develop sone edits to audit
clains?

(1d. (enphasis added))

According to Wells, TH Services’ overly aggressive
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presentation, coupled with the Affiliation’s “preference .
definitely to work on a fee-only basis and not to work on a
contingency basis,” (Wells dep. at 124, 127), led themnot to
choose TH Servi ces as auditors.

Plaintiff argues that the neetings between TH Services and
the Affiliation constituted a prospective contractual
relationship, and that IBC s letter was intended to disrupt, and

did disrupt, that relationship. (Conpl. § 70.)

E. Phi | adel phia School District

In late 1996, TH Services entered contract discussions wth
t he Phil adel phia School District Health and Welfare Pl an (“School
District”), which also used IBC s services. At the request of
the School District, on a contingent fee basis, TH Services began
a review and analysis of the School District’s health care clains
in Decenber 1996. Because TH Services’ work on behalf of the
School District had commenced, its principal, DePaola, prepared
an authorization letter for signature for Herbert Schectnman, the
executive director of financial services of the School District,
whi ch woul d put Carol Recupero, |IBC s nmanager of sales, on notice
of the audit. Schectrman approved the letter and sent it to |IBC
in February 1997. (Pl. Exh. 52.) Based upon his assessnent of
TH Servi ces’ proposal, Schectman had only to prepare a resol ution

for the School Board s approval of the audit. Such approval,
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according to Schectman, was a foregone conclusion and constituted
a nmere technicality since every resolution that he had ever
prepared for the School Board had been adopted. (Schectnman dep.
at 42-44, 80-81, PI. Exh. 50.)

Upon recei pt of the letter fromthe School District, IBCs
Recupero took the letter to Robert Sekkes, Marketing Vice
President. (Recupero dep. at 22, 36, Pl. Exh. 51.) Sekkes’
testified that 1 BC s Chief Mrketing executive infornmed himthat
TH Services was a contingent fee auditor. (Sekkes dep. at 33-34,
Pl. Exh. 53.) Sekkes then instructed Recupero to have Laurie
Dol an, an | BC Seni or Account Executive and the client
rel ati onshi p manager for the School District, prepare a letter
instructing Schectman that TH Services was not “nutually
agreeable.” (Sekkes dep. at 30-31, 34, PI. Exh. 53; letter dated
March 4, 1997, from Dolan to Schectman, Pl. Exh. 55.)

Bef ore sendi ng correspondence, Dol an tel ephoned Schect man.
(Schectman dep. at 48-49.) As the client relationship manager
for the School District, Dolan consulted with Schectrman on a
regul ar basis about IBC s participation in various corporate
partnership activities with the School D strict. (Schectnman dep.
at 59-61.) Dol an rem nded Schectman of IBC s audit policy,
specifically, that IBC had the right not to accept TH Services as
auditor. (Schectman dep. at 49-50.) Schectman told Dol an that

he was not aware of IBC s audit policy and asked her to send him
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a copy of it, which Dolan did on March 4, 1997. (Schectman dep.
at 50.)

According to Schectman, “it wasn’'t worth the aggravation of
having to go through the process to get |IBC approval. W could
acconplish the sane effort if we wanted to return to the way we
used to do it by having our internal staff do it and that’'s at a
fixed cost. So there was just no benefit to us.” (Schectnman
dep. at 53.) Schectman testified that he never had any
di scussion with anyone from Bl ue Cross who indicated any basis,
apart from TH Services being a contingent fee auditor, on which
Blue Cross mght object to TH Services performng the audit.
(Schect man dep. at 58.)

Plaintiff contends that TH Services had established a
prospective contractual relationship with the School District,
and IBC s actions were intended to, and ultimately did, interfere
with that rel ationship. Mreover, plaintiff argues that |IBC was
not privileged to interfere in that relationship, because (1)
| BC s anti-contingent fee policy was a pretext to ensure that TH
Services woul d not expose |BC s inproper discount practices in
Phi | adel phia, and (2) contingent fee audits are |legitinmte and
pronote accountability in healthcare organizations; thus, IBC s

al | eged concerns were unjustified.

28



111. DI SCUSSI ON

Summary judgnent is appropriate “if there is no genuine
i ssue of any material fact and the noving party is entitled to

judgnent as a matter of law” F.R C. P. 56(c); see also DeCesare

v. Nat’l R R Passenger Corp., 1999 W 972009, at *3 (E.D. Pa.

1999). Although the noving party bears the initial burden of
denonstrating the absence of a genuine issue of any nateri al

fact, the noving party may satisfy this burden by providing

evi dence which indicates that the plaintiff is unable to satisfy
an el enent of the cause of action as plead in the Conplaint. See

Koschoff v. Henderson, 1999 W. 907546, at *1-*2 (E.D. Pa. 1999);

DeCasare, 1999 W. 972009, at *3. In response, the nonnoving
party cannot rest on the pleadings but “nust set forth specific
facts showing that there is a genuine issue for trial.” F.RCP

56(e); see also DeCesare, 1999 W. 972009, at *3; Striklin v.

Ferland, 1999 W. 961245, at *1 (E.D. Pa. 1999).

A. Tortious Interference with Prospective Contractual Rel ations

(Counts | and I11)

Under Pennsylvania law, there are five elenents to a claim
for interference with actual or prospective contractual
relations: (1) the existence of a prospective contractual
relation, (2) an intent on the part of defendants to harm

plaintiff by interfering with that relation, (3) the absence of a
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privilege or justification for the interference, (4) actual
damages, and (5) for prospective contracts, a reasonable
i kelihood that the rel ationship would have occurred but for the

interference of the defendant. See Brokerage Concepts, lnc. V.

U.S. Healthcare, Inc., 140 F. 3d 494, 530 (3d Cr. 1998)

(citations omtted); TH Services G oup, Inc. v. Independence Bl ue

Cross, et al., 1999 W. 124408 at *3 (E.D. Pa.) (Gawt hrop, J.)

(citing Kachmar v. Sungquard Data Systens, Inc., 109 F.3d 173, 184

(3d Gir. 1997)).

1. Count | - PEBTF

In order to prevail on its claimfor tortious interference,
plaintiff nust denonstrate that, in fact, a prospective
contractual relationship existed between TH Servi ces and the
PEBTF.

“The Pennsyl vani a Suprene Court has defined a ‘prospective

contractual relation” as ‘sonething | ess than a contractual

right, something nore than a nere hope.” 1In short, it is ‘a
reasonabl e probability’ that contractual relations wll be
realized.” U.S. Healthcare v. Blue Cross of Geater

Phi | adel phia, 898 F.2d 914, 925 (3d. Cr. 1990) (quoting Thonpson

Coal Co. v. Pike Coal Co., 412 A 2d 466, 471 (Pa. 1979)). The

Pennsyl vani a Suprene Court has explained that “this is an

obj ective standard which of course nust be supplied by adequate
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proof.” Thonpson, 412 A 2d at 471. |n Thonpson, appellant’s
expectation that a year-to-year |ease would be renewed did not
anount to a reasonable probability such that would constitute a
prospective contractual relation. See id. at 471-72 (*“. . . the
fact that the parties agreed to extend this year-to-year |ease
only until the specifically nentioned date. . . would provide no
reasonabl e basis for either party to expect a perpetuation of the
| easehol d beyond that point . . . .").

Simlarly, accepting as true all of plaintiff’s factual
contentions, it is neverthel ess not reasonably probable for
plaintiff to have expected an ongoi ng contractual relationship
with the PEBTF. Nothing in its 1992 audit agreenent with the
PEBTF f oreshadowed or contenplated future services by TH
Services. It is undisputed that since the conpletion of the
Coopers & Lybrand audit in March 1996, the PEBTF has not hired
any auditors or issued any requests for outside services to audit
any Blue Plan. Consequently, based on these undi sputed facts
al one plaintiff has not denonstrated that a prospective
contractual relationship with the PEBTF with which defendants
could have interfered. Thus, the first elenent of tortious
interference cannot be satisfi ed.

Mor eover, the evidence shows that the PEBTF expressed to TH
Services dissatisfaction with its audit nethodol ogies and quality

of services. There was a dispute between themthat required an
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extensive arbitration proceeding and award. The plaintiff has
not shown that there existed a relationship with the PEBTF after
the arbitrator’s award that was conducive to the establishnment of
a prospective contractual relationship.

Even if plaintiff could prove the existence of a prospective
contractual relationship with the PEBTF, it has failed to
denonstrate the second el enent of tortious interference, nanely,
that defendants intended to harmplaintiff by interfering wth
that relationship. To satisfy this elenment, plaintiff nust
denonstrate that defendants’ conduct constitutes *purposeful

interference without justification.” Birl v. Philadel phia El ec.

Co., 167 A 2d 472, 474 (Pa. 1960). Viewing the record in the
light nost favorable to it, plaintiff has failed to denonstrate
t hat defendants’ actions were without justification. Plaintiff
has i ntroduced no evidence to dispute defendants’ justification
for their non-contingent-fee audit policy, nanely, to ensure that
joint audits between defendants and their custoners are conducted
by a jointly chosen, independent auditor. (See MacGee Ver. { 8.)
Thus, this court nust find that no reasonable jury could concl ude
t hat defendants’ actions constituted an intent to harmplaintiff
by interfering with a relationship with the PEBTF.

Since this court finds that plaintiff cannot satisfy either
the first or second elenment of tortious interference, discussion

of the remaining elenments for such a claimis not required.
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2. Count IIll - Coalition, Affiliation, Phil adel phia School

District

Count 11l of plaintiff’s Conplaint alleges that |IBC
tortiously interfered wwth prospective contractual relations
bet ween TH Services and the Coalition, the Affiliation, and the
School District. |In order to prevail, plaintiff nmust denonstrate
that, in fact, a prospective contractual relationship existed
bet ween TH Services and the respective organi zations, that
defendant IBC intended to harmplaintiff by interfering with that
relation, that there was absence of privilege or justification
for the interference, that there were actual danages, and that
there was a reasonable |ikelihood that the rel ationship woul d
have occurred but for the inference.

Viewi ng the evidence in the Iight nost favorable to
plaintiff, the court finds that plaintiff can not establish the
el ements of tortious interference wwth respect to any of these

cust oner organi zati ons.

a. The Coalition

Wth respect to the Coalition, |IBC has presented
uncontradi cted evidence, discussed supra, that the Master
Agreement negotiated with the Coalition did not in any way
obligate the Coalition’s nenbership to use plaintiff’s auditing

services. Since neither the Coalition nor the Plunbers ever
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provi ded assurances to plaintiff that a contract with any | ocal
Pl unbers Uni on was reasonably probable, the court nust find that
a prospective contractual relationship did not exist.

Further, although plaintiff does not accept the stated
reasons for the Plunbers’ decision not to use TH Services, the
docunent s and deposition testinony support nothing other than
def endants’ expl anation, discussed supra, that the Plunbers | ocal
did not contract with TH Servi ces because it regarded certain
provi sions of the proposed contingent fee arrangenent as
under m ni ng their autonony.

The 1 BC policy against accepting contingent fee auditors was
in place three years prior to TH Servi ces’ approaching the
Coalition. The Coalition was bound by that agreenent with | BC
who had a right to informor remnd its custoner of that
provi sion. Under this undisputed evidence, the court nust find
that the only evidence put forth by plaintiff - a correspondence
bet ween | BC and Buckl ey that contained a copy of IBC s audit
policy, but no nention of TH Services, cannot as a matter of |aw,
support a claimthat IBC s actions anounted to unjustified,
purposeful interference with plaintiff’s prospective contractual

relations with menbers of the Coalition.
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b. The Affiliation

TH Servi ces has not established a reasonable |ikelihood or
probability that a contractual relation would have devel oped
between it and the Affiliation. Plaintiff has established only
that the Affiliation provided a forumwhere TH Servi ces coul d
make a presentation to individual school districts. Further, as
Onens’ internal menmorandumto Affiliation officers indicates, at
the time of TH Services’ proposal, the Affiliation was
considering several different auditing options, including the
possibility of using internal auditors. As such, plaintiff has
proven only that it “[got] its foot in the door to deliver a

sales pitch to its prospective clients.” Robert Billet

Pronptions, Inc. v. IM Cornelius, Inc., 1996 W. 195384, at *6

(E.D. Pa. 1996), rev’'d in part, 107 F.3d 863 (3d Gir. 1997).

In Billet Pronotions, plaintiff asserted that defendant had

tortiously interfered wwth its prospective contractual relations,
but could only show several prospective clients had requested
that it nmake proposals. 1d. |In granting defendant’s notion for
summary judgnent, the court found that, at nost, plaintiff had
“gotten its foot in the door to deliver a sales pitch to its
prospective clients. There is no indication that these clients
were reasonably probable to buy [plaintiff’s] sales pitch and
enter into a contract with [plaintiff].” 1d. Simlarly, here,

TH Servi ces has shown only that it made a single sal es

35



presentation to the Affiliation, which is not enough to establish
t he exi stence of a prospective contractual relationship. (Wlls
Tr. at 65-67.)

Viewi ng the evidence in the Iight nost favorable to TH
Services, plaintiff still has not denonstrated that a
relationship with an Affiliation nenber was “reasonably
probable.” Therefore, as a matter of |law, no prospective
contractual relationship existed between plaintiff and an
Affiliation menber.

In any event, IBC s policy against permtting contingent fee
auditors to audit its affairs was in existence |long before TH
Services contracted with the Affiliation. It is undisputed that
TH Servi ces had proposed a contingent fee relationship with an
affiliation nenber. |IBC had a right to informits custonmer of
the existence of its policy. Hence, there could be no unl awf ul

interference with a prospective contractual relationship.

c. The School District of Phil adel phia

Viewi ng the evidence in a |ight nost favorable to it,
plaintiff can persuade a reasonable factfinder that TH Services
possessed a prospective contractual relationship with the School
District, and that |1BC purposefully interfered with that
relationship by inform ng the School District of its non-

contingent-fee audit policy. The letter to the |IBC sal es nanager

36



from Schect man, the executive director of financial services of
the School District, informng IBC of the School District’s
decision to retain TH Servi ces does ambunt to a reasonabl e
probability of a contractual relationship. Further, the evidence
supports plaintiff’s allegation that I1BC s hand-delivered letter
to the School District, delivered in response to Schectman’s
correspondence and stating that IBC s audit policy prohibits
contingent fee and non-nutual | y-agreeabl e auditors, constitutes
an intent to interfere with that rel ationship.

However, plaintiff has not denonstrated that |BC had no
privilege or justification for the communication. Thus,
plaintiff cannot satisfy that elenent of tortious interference.

Privilege or justification exists “where the interfering
party exercised its own rights or where the party has an equal or
superior interest to the subject matter of the contract with

which the party allegedly interfered.” Nathanson v. Medical

Col | ege of Pennsylvania, 1990 W 31691, at *5 (E.D. Pa. 1990),

aff’d in part, rev'd in part, 926 F.2d 1368 (3d G r. 1991)

(citations omtted). The third circuit accords “substanti al
deference to defendants whose conduct, despite its conflict wth
plaintiff’s interests, protects an existing legitimte business

concern.” Wndsor Securities v. Hartford Life Ins. Co., 986 F.2d

655, 665 (3d Cir. 1993). See also Geen v. Interstate United

Managenent Services Corp., 748 F.2d 827, 831 (3d Cir. 1984)
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(“When a defendant acts at least in part to protect sone
legitimate concern that conflicts with an interest of the
plaintiff, a line nmust be drawn and the interests evaluated.”).
To determ ne whether a defendant’s business interests are
legitimate, and its actions privileged, Pennsylvania courts are
guided by the following factors derived fromthe Restatenent
(Second) of Torts § 767 (1979): (a) the nature of the actor’s
conduct, (b) the actor’s notive, (c) the interests of the other
with which the actor’s conduct interferes, (d) the interests
sought to be advanced by the actor, (e) the social interests in
protecting the freedomof action of the actor and the contractual
interests of the other, (f) the proximty or renoteness of the
actor’s conduct to the interference, and (g) the relations

between the parties. See Wndsor, 986 F.2d at 663 (citing

Nat hanson, 926 F.2d at 1388-89) (additional citations omtted).
“The nature of a defendant’s conduct is a chief factor in
determ ni ng whet her the conduct is inproper or not.” Restatenent
(Second) of Torts 8 767 cnt. c.

In Wndsor, an investnent advisor and an investor brought an
action against a nutual fund sponsor, alleging that the sponsor’s
inposition of a restriction on its investors’ ability to effect
transfers anmong fund subaccounts through third-party agents
resulted in tortious interference with the investnent advisor’s

contracts with individual investors. 986 F.2d at 665. The third
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circuit held that the sponsor’s inposition of restrictions did
not result in tortious interference with the investnent advisor’s
contracts. The court stated that it would accord “substanti al
deference” to a defendant whose conduct, notw thstanding a
conflict wwth plaintiff’s interest, protects an existing

| egiti mate business concern. 1d. Further, the court concl uded
that there was no evidence that the sponsor’s conduct was
wrongful “by any neasure external to the interference itself.”
Id. at 664-65.

By the sane token, IBC had a legitimate interest in
regulating its existing relationship with the School District,
whi ch included prohibiting contingent fee audits. |BC contends
that its audit policy is based on consi derabl e evidence that
contingent fee arrangenents nmay |lead to harnful incentives and/ or
divided loyalties. See, e.qg., Marc J. Epstein & Wayne A. Label,

Cleaning Up the Profession: Cients Take a Stand on Commi Ssions &

Conti ngency Fees, The National Public Accountant, NMarch 1994, at

13. Further, many states do not allow public accountants to
enter into contingent fee agreenents. 1d. (noting that
Arkansas, California, Connecticut, Florida, |owa, Nevada, New
Mexi co, Oregon, Rhode |Island and Tennessee have enacted statutes
prohi biting comm ssions and/or contingent fees). Although
Pennsyl vani a | aw prohi bits contingent fee audits only in areas

where it has deemed themto be contrary to public interest, see
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Subur ban Cable TV Co., Inc. v. Cty of Chester, 685 A 2d 616, 619

(Pa. Conmw. Ct. 1996); 63 P.S. § 457.11(a)(10) (1990)
(prohibiting real estate appraisers from accepting apprai sal

assi gnnent where the fee is contingent on the val uation reached),
there is no legal inpedinent to a business adopting a policy not
to permt contingency fee audits. Thus, the court nust find that
| BC s policy, which was in place as of 1993, years before this
all eged rel ationship, was |awful and could be exercised in its

i nterest.

TH Services argues that IBC s actions were not justified,
because (1) IBC s anti-contingent fee policy was a pretext to
ensure that TH Services woul d not expose |BC s inproper discount
practices in Philadel phia, and (2) contingent fee audits are
| egitimate and pronote accountability in healthcare
organi zations. *®

TH Servi ces has not presented any evidence to show t hat
| BC s stated reasons for its audit policy are pretextual. Wile
| BC has consistently rejected it as a contingent fee auditor, pTH

Servi ces has not shown any instance of where it has presented

BPlaintiff also argues further that defendant was not
privileged because IBCis an ERI SA fiduciary with respect to the
Pl unbers and the School district and thus was obligated to submt
to audits once they had been called for. However, while
def endant may have been obligated to agree to an audit, plaintiff
does not point to any provision under ERI SA that requires
defendant to submit to the services of a particular auditor
i.e., TH Services.
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itself to a custonmer and to I BC as other than a contingent fee
audi tor, and been rejected. Therefore, plaintiff |acks the
essential evidence to attack the anti-contingent-fee auditor

policy as a pretext for discrimnation against it as an auditor.

B. Tortious Interference with Existing Contractual Rel ations

(Count_I1)

Under Pennsylvania |law, there are four elenents to a claim
for interference with existing contractual relations: (1) the
exi stence of present contractual relations, (2) an intent on the
part of the defendants to harmthe plaintiff by interfering with
those relations, (3) the absence of a privilege or justification

for the interference, and (4) actual damages. T.H. Services,

1999 WL 124408, at *4 (citing Mllinger v. Diversified Printing

Corp., 1989 W 115125, at *7 (E.D. Pa. 1989) (citations
omtted)).

| BC argues that because TH Services did not have an actual
or prospective relationship with the Coalition or any of its
menbers with which I BC could have interfered, this court should
grant summary judgnent. In its capacity as a buying group for
its health and wel fare fund nenbers, the Coalition negotiated and
approved a Master Agreenent with TH Services that created a
tenplate that Coalition nmenbers could use, at their discretion,

if they chose to retain TH Services to conduct audits of their
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BIC billings. Under the Master Agreenent, discussed supra,
Coalition nenbers were never obligated to retain TH Services for
their auditing needs. Thus, the Master Agreenent did not
constitute a present contractual relationship between TH Servi ces

and any prospective party.

C. Conspiracy to Interfere with Existing and Prospective

Contractual Relations (Count V)

Under Pennsylvania |law, to establish a claimfor civil
conspiracy, the evidence nust show that “two or nore persons
conbi ned or agreed with the intent to do an unlawful act or to do
an otherw se |lawful act by unlawful neans. Proof of nalice,

i.e., anintent to injure, is essential in proof of a conspiracy.
This unlawmful intent nust be absent justification.” Yeager’s

Fuel v. Penn. Power & Light, 953 F. Supp. 617, 668-69 (E.D. Pa.

1997). Since there is no evidence of an unlawful act by any
def endant as pertains to Counts I, Il, and Ill, the conspiracy

count nust fail as a matter | aw.

| V. CONCLUSI ON

For the foregoing reasons, plaintiff has failed to present
evi dence sufficient to create a genuine issue of material fact,
and summary judgnment is granted in favor of all defendants and
agai nst plaintiff on all four Counts.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TH SERVI CES GROUP, | NC., : ClVIL ACTION
PLAI NTI FF :
V.
| NDEPENDENCE BLUE, et al ., : NO. 98- CVv-4835
DEFENDANTS :
JUDGVENT
AND NOW this __ day of January 2001, upon

consi deration of each Defendant’s Mtion for Sunmary Judgnent,
and the opposition thereto, for the reasons outlined in the
attached nmenorandum it is hereby ORDERED t hat each Defendant’s
notion is GRANTED. Judgnent is ENTERED I N FAVOR of Defendants,
| ndependence Bl ue Cross, Capital Blue Cross, H ghmark, Inc., and

Bl ue Cross of Northeastern Pennsyl vania, and AGAI NST the

Plaintiff, TH Servi ces.

BY THE COURT:

JAMES T. G LES CJ.
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